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In the Court of Appeals of the District of Columbia. 


Primo Font ano, Appellant, ) 

vs. >No. 1049. 

Mary Helen Carroll Robbins. 1 


a Supreme Court of the District of Columbia. 


Primo Fontano 
vs. 

Mary t Helen Carroll Robbins. 


United States of America, 
District of Columbia, 


ss: 


No. 42237. At Law. 


Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the cit}^ of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 


1 Declaration, &c. 

Filed June 13,1898. 

In the Supreme Court of the District of Columbia, the 13th Day of 

June, 1898. 

Primo Fontano 
vs. 

Mary Helen Carroll Robbins. 

The plaintiff sues the defendant for that heretofore, to wit, on the 
19th day of August, 1895, at Washington city, in the District of Co¬ 
lumbia, by a certain agreement then and there madę, one part of 
which, sealed with the seal of said defendant, the plaintiff now brings 
here into court, the datę whereof is the same da}' and year aforesaid, 
by which agreement the plaintiff did covenant and agree with the 
defendant, in consideration of the fulfillment of the agreement above 
mentioned, madę by the defendant while unmarried and in her 
maiden name of Mary Helen Carroll, as follows: 

Article 1. The contractor under the direction and to the satisfac- 
tion of Heins and La Farge, architects, shall and will provide all 
the materials and perform all the work mentioned in the specifica- 
tions and shown on the drawings prepared by said architect for the 
interior rmarble finish of the chapel of Saint Anthony of Padua, in 
1—1049a 


j Law. No. 42237. 
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the chureh of Saint Matthew, Washington, D. C., including 
2 the eeiling of decorative plaster-work and the three Windows 
of transparent alabaster, all set up in place complete, which 
drawings and specifications are identified by the signatures of the 
parties hereto. 

It was further agreed : 

Article 3. That no alterations sliall he madę in the work shown 
or described by the drawings and specifications, except upon a 
written order of the architects, and when so madę, the yalue of the 
work added or omitted shall be computed by the architects, and the 
amount so ascertained shall be added to or deducted from the con- 
tract price. In the case of dissent from such award by either party 
hereto, the yaluation of the work added or omitted shall be referred 
to three (3) disinterested afbitrators, one to be appointed by each of 
the parties to this contract, and the third by the two thus chosen ; 
the decision of any two of whom shall be finał and binding, and 
each of the parties hereto shall pay one-half of the expense of such 
reference, 

‘It was further provided in said agreement: 

Article 6. That the plaintiff should complete the several portions 
and the whołe of the work comprehended in said agreement by and 
at the time or times hereinafter stated, namely, on or before the first 
day of October A. D. 1896. 

It was further provided in said agreement: 

Article 8. That the defendant should proyide all labor and mate- 
nals not included in said contract in such manner as not to 
B delay the materiał progress of the work, and in the event of 
faiiure so to do; thereby causing loss to the plaintiff, agrees 
that she will reimburse him for such loss; and the plaintiff agreed 
that if he shall delay the materiał progress of the work so as- to 
cause any damage for which the defendant shall become liable (as 
aboye stated), then he shall make good to her any such damage. 
The amount of such loss or damage to either party hereto, shall, in 
* eyery case, be fixed and determined by the architects or by arbitra- 
tion, as proyided in art. III of this contract. 

It was further proyided in said contract: 

Article 9. That the sum to be paid by the defendant to the plain¬ 
tiff for said work and materials should be $28,000. 

And the plaintiff avers that he has completely performed his 
part of said agreement, and that. his work and materials have been 
accepted, and that the finał payment has been madę to him afterthe 
acceptance of said work and materials, and that the same has been 
receiyed by the defendant as satisfactory in eyery respect. 

The plaintiff further avers that he was ready to commence set- 
ting the marbłe in said chapel on the lOth day of June, 1897, at 
which time he came to Washington, D. C., for that purpose, and 
brought a skiłłed laborer with him to aid in setting. the marble, and 
he further avers that had the chapel been in readiness for 
4 setting the marble he could and would have completed his 
contract in the space of three months. 
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The plaintiff further ayers that when he arriyed in Washington 
with his materiał and workmen, to wit, on the lOth day of June, 
1897, said chapel had not been roofed in, nor had the walls been 
built up to their fuli height, and in conseąuence it was then im- 
possible to place in position the marble-work called for under said 
contract, and that he has been delayed waiting for said chapel to be 
put up in accordance with the terms of said contract 150 days, to 
the damage of the plaintiff to the amount of $3,888.10, as per bill of 
particulars hereto attached; and the defendant, haying by the plain¬ 
tiff been reąuested to pay the same, has declared that she is entirely 
without liability in regard to said claim and declines to pay the same. 
Wherefore the plaintiff claims judgment for the amount of said claim, 
with interest from the 13th day of June, 1898, besides fuli costs of 
suit. 

O. D. BARRETT, 

AWy for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legał holidays, occurring after the day of 
the seryice hereof; otherwise judgment.. 

O. D. BARRETT, 

Atfy for Plaintiff. 

5 Bill of Particulars. 


Mrs. Mary Helen Carroll Robbins, nee Carroll, to Primo Fontano, 

Dr. 


1898. 

May 23. To time lost while waiting for the chapel of St. 

Matthew’s church to be put in readiness so 
that the marble-work in said chapel could be 
put up in accordance with the terms of the 


contract between said Fontano and said Mrs. 

Robbins, 150 days at $15 per day...... $2,250.00 

May 23. To cash paid to workman C. Zambelli during 
the above-mentioned time in which he could 
not go on with his work, 150 days at $4 per 600.00 

day. 

To cash paid for extra storage at custom-house 
on marble while waiting for chapel to be put 

in readiness for interior work. 339.10 

To cash paid for extra cartage in hauling marble 

second time. 144.00 

6 To interest for six months on delayed payment 

of $18,500.:. 555.00 


$3,888.10 


Total 
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Plea. 


Filed July 7,1898. 


In the Sapreme Court of the District of Columbia. 


Primo Fontano 
vs. 

Mary Helen Carroll Robbins. 


At Law. No. 42237. 


Now comes the defendants in the above-entitled cause, and for plea 
to the declaration filed therein says that she demands oyer of the 
sealed writing in said declaration mentioned; and, the same haying 
been exhibited to lier, she avers that in all respects she performed 
all the conditions and obligations assumed by her to be performed 
in said writing obligatory, and she says that she provided all labor 
and *materials agreed by her to be proyided upon the building re- 
ferred to in said declaration in such manner as not to delay the 
materia! progress of the work to be performed by the plain- 
7 tiff, and that she fully paid the plaintiff for all the work done 
by him under his contract with her; and this defendant is 
ready to yerify. 

HAMILTON & COLBERT, 

A ttorneys for Defendant. 


Ammdments to Declaration. 

Filed July 22,1898. 

In the Supreme Court of the District of Columbia. 

Primo Fontano 
vs. 

Mary Helen Carroll Robbins. 

The plaintiff amends his declaration and bill of particulars in the 
aboye-entitled cause as foliows: 

I. By striking out the word “ he ” between the words “ time ” and 
“ eame,” in the third linę of the next to the last paragraph, and in- 
serting in its place the words “ his brother.” 

II. By striking out the word “ he ” between the words “ when ” and 
“ arriyed,” in the first linę of the last paragraph of declaration, and 

inserting in its place the words “ his brother.” 

8 III. By inserting after the wor& “ time,” in the first linę of 

the first item of the bill of particulars, the words “ of plain¬ 
tiff ? s agent, Coriolano Fontano.” 

IV. By striking out of the linę next to the last of the first item of 
the bill of particulars the words “ said Fontano ” and inserting the 
words “ the plaintiff.” 

O. D. BARRETT, 

Attorney for Plaintiff. 


Law. No. 42237. 
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We consent to the filing of the within amendments. 

HAMILTON & COLBERT, 

Attfys for Defendant. 

Joinder in Issue, &c. 

Filed July 22, 1898. 

In the Supreme Court of the District of Columbia, the 22nd Day of 

July, 1898. 


Primo Fontano 
vs. 

Mary; Helen Carroll Robbins. 


Law. No. 42237. 


The plaintiff joins issue upon the defendanPs plea. 

O. D. BARRETT, 

Attorney for Plaintiff. 

Take notice that the issue joined in the above-entitled 
cause will be tried at the next term of this court. 

O. D. BARRETT, 
Attorney for Plaintiff. 

To Messrs. Hamilton and Colbert, attorneys for defendant. 

Memorandum. 

December 19,1900.—Verdict for defendant. 

Order Fixing Amount of Appeal Bond, &c. 

Filed December 20,1900. 

In the Supreme Court of the District of Columbia. 


Primo Fontano 


Mary Helen Carroll Robbins. 


At Law. No. 42237. 


10 On motion of the plaintiff an appeal bond in the above- 
entitled cause is fixed at one hundred dollars, or in place 
thereof a cash deposit of fifty dollars will be accepted. 

A. C. BRADLEY, J. 

Supreme Court of the District of Columbia. 

Wednesday, December 2 6th, 1900. 

Session resumed pursuant to adjournment, Mr. Justice Bradley 
presiding. 

Primo Fontano,* Plaintiff, 1 

vs. > No. 42237. At Law. 

Mary Helen Carroll Robbins, Defendant. J 

The time within which to file a motion for a new trial herein hav- 
ing expired, judgment on yerdict is ordered. Therefore it is consid- 
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ered that the plaintiff take nothing by his suit, and the defendant 
go thereof without day and recover against the plaintiff the costs of 
her defense, to be taxed by the clerk, and have execution thereof. 


11 


Order for Appeal and Citation. 
Filed December 27,1900. 


In the Supreme Court of the District of Columbia, the 26th Day of 

December, 1900. 

Primo Fontano ) 

vs. V At Law. No. 42237. 

Mary Helen Carroll Robbins. J 

The clerk of said court will please enter an appeal from the 
judgment rendered in the above case and issue citation of appeal. 

O. D. BARRETT, 
Attorney for Plaintiff. 


12 In the Supreme Court of the District of Columbia. 


Primo Fontano 
vs. 

Mary Helen Carroll Robbins. 


At Law. No. 42237. 


The President of the United States to Mary Helen Carroll Robbins, 
Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein under and as directed by the rules of said court, pur- 
suant to an appeal filed in the clerk s office of the supreme court of 
the District of Columbia on the 27th day of December, 1900, 
wherein Primo Fontano is appellant and you are appellee, to show 
cause, if any there be, why the judgment rendered against the said ap¬ 
pellant should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of 
of the District of the District of Columbia, this 27th day of 
Columbia. December, in the vear of our Lord one thou- 

sand nine hundred (1900). 

JOHN R. YOUNG, Clerk 


Seryice of the aboye citation accepted this 27th day of December, 
1900. 

HAMILTON & CÓLBERT, 

Attorneys for Appellee. 
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13 Memoranda. 

1900, December 28.—Appeal bond filed. 

1900, December 28.—Term prolonged fifteen (15) days to settle 
exceptions. 

1901, January 11.—Term prolonged till January 25,1901, to settle 
exceptions. 


14 Supreme Oourt of the District of Columbia. 

Tuesday, January 22 d, 1901. 

Session resumed pursuant to adjournment, Mr. Justice Bradley 
presiding. 

* * * * * * * 


Primo Fontano, PlaintifF, 1 

V8. >N o. 42237. At Law. 

Mary Helen Carroll Robbinś, Defendant. J 

Now again comes here the plaintiff herein, by his attorneys, and 
tenders to the court here his bill of exceptions taken during the trial 
of this cause, and prays that it may be duły signed, sealed, and madę 
part of the record, now for then, whicli is accordingly done. 


15 


Bill of Exceptions. 


Filed January 22,1901. 

In the Supreme Court of the District ot Columbia. 


Primo Fontano 
vs. 

Mary Helen Carroll Robbins. 


At Law. No. 42237. 


Be it remembered that on the 18th day of December, 1900, the 
aboye-entitled cause came on for trial before Mr. Justice Bradley and 
a jury ; and thereupon the plaintiff, to maintain the issues on his 
part joined, called Cariolano Fontana, who testified in substance as 
follows: 

That he is a brother of the plaintiff, and that he came to America 
in 1895 to procure, on behalf of his brother, the contract from the 
defendant for the interior marble-work of the Chapel of St. Anthony 
of Padua in the church of St. Matthews, in Washington ; that his 
brother was awarded the contract, and that the same was drawn up 
and signed by the defendant before witness returned to Italy; that 
the drawings and specifications connected with the contract had been 
sent to his brother before witness came to America, and that his 
brotheFs estimate for the doing of the work was based upon 
the drawings and specifications preyiously furnished by the ąrchi- 
tects named in» the contract; that the contract duły exe- 
16 cuted by the defendant was sent to Italy for his brother’s 
signature, and that the same was receiyed and signed by his 
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brother in October, 1895; that the naraes of Guiseppe Lagomarsini 
and Bologna Ferdinando, subscribed to the contract, was signed as 
witnesses and not as parties to the contract; that he was present and 
saw his brother and the witnesses sign ; that the witness was here 
handed the contract and identified the same as the contract executed 
by his brother, Primo Fontana, and the defendant, Mary Helen Car- 
roll, and the said contract, which was introduced in eyidence with 
the consent of the defendant and read to the jury, is as foliows: 

“ Tliis agreement, madę the nineteenth day of August in the year 
one thousand eight hundred and ninety-fiye, by and between Pro- 
fessor Primo Fontana of the city of Carrara, Italy, party of the first 
part (hereinafter designated the contractor), and Mary Helen Carroll 
of Howard eounty, State of Maryland, U. S. A., party of the second 
part (hereinafter designated the owner), 

Witnesseth, that the contractor, in consideration of the fulfill- 
ment of the agreements herein madę by the owner agrees with the 
said owner, as follows : 

Article 1. The contractor under the direction and to the satisfac- 
tion of Heins and La Farge, architects, shall and will proyide all 
the materials and perform all the work mentioned in the specifica¬ 
tions and shown on the drawings prepared by the said archi- 

17 tects for the interior marble finish of the Chapel of St. An- 
thony of Padua, in the church of St. Matthew, Washington, 

D. C., including the ceiling of decoratiye plaster-work and the three 
Windows of transparent alabaster all set upin place complete, which 
drawings and specifications are identified by the signatures of the 
parties hereto. 

Article 2. The architects shall furnish to the contractor such fur- 
ther drawings or explanations as may be necessary to detail and 
illustrate the work to be done, and the contractor shall conform to 
the same as part of this so far as they may be. consistent with the 
original drawings and specifications referred to and identified, as 
proyided in article 1. 

It is mutually understood and agreed that all drawings and speci¬ 
fications are and remain the property of the architects. 

Article 3. No alterations shall be madę in the work shown or de- 
scribed by the drawings and specifications, except upon a written 
order of the architects, and when so madę, the value of the work 
added or omitted shall be computed by the architects, and the amount 
so ascertained shall be added to or deducted from the contract price. 
In the case of dissent from such award by either party hereto, the 
yaluation of the work added or omitted shall be referred to three (3) 
disinterested arbitrators, one to be appointed by each of the parties 
to this contract, and the third by the two thus chosen * the decision 
of any two of whom shall be finał and binding, and each of 

18 the parties hereto shall pay one-half of the expenses of such 
reference. 

Article 4. The contractor shall proyide sufficient, safe and 
proper facilities at all times for the inspection of the work by the 
architects or their authorized representatiyes. He shall, within 
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twenty-four hours after receiving written notice from the architects 
to that effect, proceed to reinove from the grounds or buildings all 
materials condemned by them, whether worked or unworked, and 
to take down all portions of the work whicli the architects shall by 
like written notice condemn as unsound or improper, or as in any 
way failing to conform to the drawings and specifieations. 

Article 5. Should the contractor at any time refuse or neglect to 
supply a sufficienc} 7- of properly skilled workmen, or materials of the 
proper ąuality, or fail in any respect to prosecute the work with 
promptness and diligence, or fail in the performance of any of the 
agreements herein contained, such refusal, neglect or failure being 
certified by the architects, the owner shall be at liberty, after ten 
days’ written notice to the contractor to proyide any snch labor 
or materials, and to deduct the cost thereof from any money 
then due or thereafter to become due to the contractor under this 
contract; and if the architects shall certify that such refusal, 
neglect, or failure is sufficient ground for such action, the owner 
shall also be at liberty to terminate the employment of the con¬ 
tractor for the said work and to enter upon the premises 

19 and take possession for the purpose of completing the work 
comprehended under this contract, of all materials, tools and 

appliances thereon, and to employ any other person or persons to 
finish the work, and to proyide the materials therefor; and in case 
of such d ; scoiitinuance of the employment of the contractor he shall 
not be entitled to receiye any further payment under this contract 
until the said work shall be wholly finished, at which time, if the 
unpaid balance of the arnount to be paid under this contract shall 
exceed the expense incurred by the owner in finishing the work, 
such excess shall be paid by the owner to the contractor, but if such 
expense shall exceed such unpaid balance, the contractor shall pay 
the difference to the owner. The expense incurred to the owner as 
herein proyided, either for furnishing materials or for finishing the 
work, and any damage incurred through such default shall be au- 
dited and certified by the architects, whose certificate thereon shall 
be conclusiye upon the parties. 

Article 6. The contractor shall complete the seyeral portions, and 
the whole of the work comprehended . in this agreement by and at 
the time or times hereinafter stated, namely, on or before the first day 
of October, A. D. eighteen hundred and ninety-six. 

Article 7. Should the contractor be obstructed or delayed in the 
prosecution or completion of his work by the act, neglect, delay or 
default of the owner, or the architects, or of any other con- 

20 tractor employed by the owner upon the work, or by any 
damage which may happen by tire, lightning, earthąuake, 

breakage or cyclone, or by the abandonment of the work by the 
employees through no default of the contractor, then the time herein 
fixed for the completion of the work shall be extended for a period 
equivalent to the time lost by reason of any or all of the causes 
aforesaid; but no such allowance shall be madę unless a claim 
therefor is presented in writing to the architects within twenty-four 
2—1049a 
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hours of the occurrence of such delay. The duration of such exten- 
sion shall be certified by the architects, but appeal from their de- 
eision may be madę to arbitration, as proyided in art. 3 of tbis 
contrach 

Article 8. The owner agrecs to provide all labor and materials 
not ineiuded in this contract in such manner as not to delay the 
materiał progress of the work, and in the event of failure so to do, 
thereby causing loss to the contractor, agrees that he will reimburse 
the contractor for such loss; and the contractor agrees that if he 
shalł delay the materiał progress of the work so as to cause damage 
for which the owner shall become liable (as above stated) then he 
shall make good to the owner any such damage. The amount of 
such loss or damage to either party hereto shall, in eyery case, be 
fixed and determined by the architects or by arbitration, as proyided 
in art. 3 of this contract. 

Article 9. It is hereby agreed between the parties hereto that the 
sum to be paid by the owner to the contractor for said work 

21 and materials shall be $28,500—twenty-eight thousand five 
hundred dollars, subject to additions and deductións as here- 

inbefore proyided, and that such sum shall be paid in current funds 
by the owner to the contractor in installments, as follows: 

Ten thousand ($10,000) dollars on signing of this contract by 
Professor Primo Fantana in person and the execution of a bond by 
said Fontana in the penal sum of fifteeń thousand ($15,000) dollars 
ćonditioned on the faithful performance of this contract with sure- 
ties citizens of America to be approved by the party of the second 
part or the aforesaid architects, and balance after the completion of 
this work. The finał payments shall be madę within sixty days 
after this contract is fulfilled. 

Ali payments shall be madę upon written certificates of the archi¬ 
tects to the effect that such payments have become due and not 
otherwise. 

If at any time there should be eyidence of any lien or claim for 
which, if established, the owner o?' the said premises might become 
liable, and which is chargeable to the contractor, the owner shall 
have the right to retain out of any payment then due or thereafter 
to become due an amount sufficient to completely indemnify him 
against such lien or claim. Should there prove to be any such 
claim after all payments are madę, the contractor shall refund to 
the owner all moneys that the latter may be compelled to 

22 pay in discharging any lien on said premises madę obliga- 
tory in conseąuence of the contractor^ default. • 

Article 10. It is further mutually agreed between the parties 
hereto that no such certificate given or payment madę under this 
contract, except the finał certificate or finał payment, shall be con- 
clusive eyidence of the performance of this contract, either wholly 
or in part, and that no payment shall be construed to be an. accept- 
ance of defectiye work or improper materials. : 

Article 11. The owner shall during the progress of the work main- 
tain fuli insurance on said work, in his own name and in the name 
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of the contractor, against loss or damage by fire. The policies sball 
cover all work incorporated in the building, and all materiałs for 
the same in or about the premises, and shall be madę payable to 
the parties hereto, as their interests may appear. 

Article 12. The said parties for themselves, their heirs, executors, 
administrators and assigńs, do hereby agree to the fali performance 
of the covenants herein eontained. 


In witness whereof, the parties to these presents have hereunto 
set their hands and seals, the day and year first aboye written.” 

In presence of— 


Prof. PRIMO FONTANA. 
GUISEPPE LAGOMARSINI. 
BOLOGNA FERDINANDO. 
MARY HELEN CARROLL. 


_SEAL._ 

"seal/ 

[seal/ 

"SEAL." 


23 Witnesses to signature of Mary Helen Ćarroll: 
G. E. HAMILTON. 


The witness further testified that upon his return to Italy in 1895, 
and after the signing of the contract, his brother immediately began 
the work on the stone preparatory to haying the same ready to be 
set up in the chapel and completed within the time proyided in the 
contract; that about March, 1896, a considerable portion of the cut 
stone was shipped to America, and that in June, 1896, practically all 
. of the marble was cut and ready to be shipped to America, but, owing 
to the fact the plaintiff learned at that time that the walls of the 
chapel had not been completed, and that the roof had not been begun, 
the plaintiff did not forward the baląnce of the stone to America, as 
he was about to do; that as soon as plaintiff’ thus learned that said 
walls and roof were not completed he wrote at once to the architects 
reąuesting them to complete the same immediately, as he was ready 
to put up the marble, but no answer was receiyed from the archi¬ 
tects ; that the plaintiff thereafter, between June and October, 1896, 
and afterwards wrote repeatedly to the architects urging them to com¬ 
plete the walls and the roof in order that he might complete the 
work as provided in the contract, but the plaintiff did not 
24 hear from the architects; that plaintiff was ready to begin 
the setting of the marble in June, 1896, and could have 
completed his part of the contract before October lst, 1896, had the 
walls of the chapel been put up and the roof put on; that marble 
can be set ąuicker in summer than in winter; that if he could have 
begun the setting of the marble in June, 1897, he could have com¬ 
pleted the same within from twoto three months; that the specifjca- 
tions which were madę a part of the contract proyided that the 
work of setting the marble should not begin until the walls were up 
and the roof on. 

The witness was here handed the specifications and identified the 
same as the specifications furnished the plaintiff as a part of the 
| contract. The specifications, which were introduced in eyidence 
| with the consent of the defendant and read to the jury, proyide, 
among other things, as follows: 
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“ The outside walls will be built, rough concrete floor finished and 
the chapeł will be roofed in when the contractor commences to set 
marble-work. Ali brick-work supported on the columns of chapel 
will be done by owner’s brick-masons at sach times and in such 
manner as the contractor may reąuire; the contractor must, how- 
ever, keep these brick-masons under his superyision and so arrange 
that they shall do no damage to his finished work or materials on 
the ground.” 

“ Should any dispute arise respecting the true constrnction 

25 or meaning of the drawings or specifications, the same shall 
be decided by the architects, and their decision being just 

and impartiał, shall be finał and conclusiye.” 

“ The contractor is to furnish all necessary materials, labor and 
transportations, and is to proyide all tools, derricks, scaffolding, and 
all other necessary means, utensils, and appliances for properly pros- 
ecuting his work.” 

“ Particułar care must be tak en by the ęontractor as the building 
progresses of all finished work, which work must at all times be 
coyered up and tboroughly protected from injury or defacement.” 

The witness further testified that this incomplete condition of the 
walls and roof eontinued, and that by direction of the plaintiff he 
came to America on June 11,1897, and went immediately to seethe 
architects, Hines and La Farge, and told them that his brother has 
been delayed for nearly a year in the erecting of the marble-work, 
owing to the walls not being up and the roof not being on, as 
proyided in the contract and specifications, and urged the archi- 
teets to put the walls up and the roof on immediately, so that he 
could begin his setting of the marble, and stated that a consid- 
erable part of the marble had been in Washington for over a 
year, and that the whole of it was now there ready to be 
put up; but the architects told him that there was no rea- 
son for his not commencing and performing his work as pro¬ 
yided in the contract. The witness then told the architects 
that it was impracticable and impossible for him to 

26 do the work in the then condition of the walls -and roof of 
the chapeł without subjecting the marble-work to injury 

froin breakage and stains; that the architects thereupon told the 
plaintiff to go down and try to set the marble to please Father Lee; 
that Father Lee had marble-work to give him if he would please in 
the performance of this contract. The witness thereupon informed 
the architects that he would come to Washington, and that he would 
see what he could do; that he came to Washington and examined 
the chapel and found that the level of the floor was two inehes to- Iow 
for the setting of his marble; that he thereupon notified the archi¬ 
tects and shortły thereafter the witness was himself compelled to 
raise the steps and platform of the altar; that he found the walls, 
which were to be 38 feet high, were only 22 feet up, and there was 
no roof on the chapel, as proyided in the specifications. Witness 
was here shown a łetter which he identified. The same was intro- 
dueed in eyidence and read to the jury. The letter is as follows: 
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725 19th St. N. W., Washington, D. C., 13 th July, 1897. 

Messrs. Heins & La Farge, architects, Tempie court, 7 Beekman 
Street, New York. 

27 Gentlemen : Referring to my contract with Miss Mary 
Helen Carroll, under datę of August 19th, 1895, relating to 

the interior marble finish of the chapel of St. Anthony of Padua in 
the church of St. Matthew, Washington, D. C., I take the liberty to 
cali your attention, as Miss CarrolPs architects, to the fact that it is 
impracticable for me to put up any of the work in said chapel in its 
present incomplete condition, wliich I am reąuired by said contract 
to do, and it is utterly impossible for me to complete said contract 
until the walls of said chapel shall have been completed and the 
chapel placed under roof. 

I take the liberty to notify you that I have had all my materiał 
here for morę than a month, ready to put up according to contract, 
and that I have been in Washington one month at heavy expense, 
waiting to perform my part of said contract, but have been delayed 
on account of the incomplete condition of the chapel. 

Yery respectfully, PRIMO FONTANA, 

p. C. FONTANA. 

Witness further testified that he received a reply to his letter of 
July 13, and the same was identified by him, introduced in evidence, 
and read to the jury. The letter is as foliows: 

28 Heins & La Farge, architects, Tempie court, 7 Beekman St., 

New York. 

July 16,1897. 

Mr. 0. Fontana, 1725 19th St. N. W., Washington, D. C. 

Dear Sir : We have your notę of July 13th, in which you notify 
us that you cannot go on with the marble-work of the chapel until 
the roof is on. ' We yenture to differ with you in regard to your 
interpretation of the clause in the contract to which you refer, for 
two reasons: 

lst. That it is entirely practicable to set your marble-work, so 
much of it, at least, as is necessary to support the masonry above 
which rests upon the marble. 

2nd. When I yisited Washington a week or so ago, at your re- 
quest, we had agreed that you were to go ahead on this basis. 

We have, therefore, to reąuest of you that you will carry out this 
understanding and commence to set the marble-work upon the out- 
side walls, so far as may be necessary to support the brick-work 
above. 

Our interpretation of the clause in the contract which relates to 
setting the marble after the roof is on refers to the arcade be- 

29 tween the chapel and the church and to the slabs lining the 
walls. 

We wish to cali your attention to the fact that the generał condi- 
tions printed on the specifications proyide that the architects are to 
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decide disputes arising respecting the true construction or meaning 
of the drawings or specifications. We are distinctly of the opinion 
that it will make a better piece of work to have the columns along 
the wali and the arches above them set in place before the wali is 
carried up any higher, as the inside lining wali can then be properly 
bonded to the outside wali, and the columns themselves can be 
anchored firmly in place. If you do not proceed as above, you will 
have to hołd yourself answerable for any damages which may occur 
through your refusal so to do. 

Yours very truły, HEINS & LA FARGE, 

Per G. L. HEINS. 

Witness further testified that he .attempted to do the work and 
set in płace severał pieces of marble and some of the skirting, but 
that after working a day or two there was a heayy rainstorm 
which prevented him from further carrying on his work, for the 
reason that the water poured into the space between the marble and 
the brick walls. thereby damaging the cement and staining the 
marble; that he thereupon immediately notified the archi- 

30 tects that it was impracticable for him to do the work until 
the walls were up and the roof on. 

Witness further testified that he went to see Mr. George E. Ham¬ 
ilton, the attorney for the defendant, but found him out of the city, 
and that he was at the same time informed that the defendant was 
in Europę; that upon Mr. Hamilton^ return from Europę he called 
upon him at his office in this city and told him the condition of the 
walls and the roof, and that he had been here some time at heayy 
expense and. urged him, as the attorney of the defendant, to have 
the walls erected and the roof put on, in order that he might go on 
with his work; that Mr. Hamilton told him that he did not know 
where the defendant was, but that he would write to her father and 
ascertain, and further told the witness that the plaintiff should sufler 
no loss on account of the delay; that he was compelled to wait 
around doing nothing until the latter part of August, 1897, when 
the witness was informed by Mr. Hamilton that the defendant was 
in New York; that on the 31st of August he saw the defendant at 
Coney Island, and that he told her that he was unable to set the 
marble, owing to the walls of the chapel not being up and the 
roof not being on, and that he had been here for some time at 
heayy expense, and urged her to have the walls put up and 
the roof put on so that he might go on with his work; that 
the defendant said that she could do nothing, that she had 
nothing to do with the walls or the roof, and disclaimed all 
responsibility for anything connected with the building of the 
walls or the roof of the chapel, and that witness would 

31 have to wait until the chapel was ready to receiye the mar- 
ble-work, and adyised the witness to return to Italy until the 

chapel was ready, and that she further told witness that the plain¬ 
tiff knew that she had nothing to do with the walls or the roof; 
that he told the defendant that he could not go back to Italy, as all 
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his brother’s Capital was sunk in this job; that some time in Sep- 
tember the work of completing the walls was begun, and that some 
time about the middle of October the work of putting on the roof 
was begun ; that on the 18th day of October, the earliest day prac- 
ticable, the witness began the setting of the marble in the chapel, 
and at that time a part of the roof was on—that part immediately 
above the point where he was setting his marble. Witness further 
testified that he was further delayed by the architects about amonth 
in furnishing him with a diagram of the ceiling and the size of the 
rosettes for the doing of the decoratiye plaster-work on the ceiling 
of the roof; that on October 6, 1897, the witness wrote to the archi¬ 
tects and requested the diagram of the ceiling, but did not receive 
the diagram as reąuested, and on December 9, 1897, again wrote to 
the architects for the diagram; the said letter, which was introduced 
in eyidence and read.to the jury, is as follows: 

1201 20th St. N. W., 
Washington, D. C., 9 th Dec., 1897. 

32 Messrs. Heins & La Farge, architects, Tempie court, 7 Beek- 

man St., New York. 

Gentlemen : The work on the contract of Prof. Primo Fontana in 
the chapel of St. Anthony of Padua, at St'. Matthew’s church, Wash¬ 
ington, D. C., has progressed so far that it becomes necessary to re- 
quest that you forward at once to me the plansfor the ceiling. Any 
delay in furnishing these plans will cause me considerable unneces- 
sary expense, which I wish to avoid. You will recall that the price 
of this work was agreed to be $250.00. 

You will oblige me greatly by a prompt compliance with my 
request. 

Pespectfully yours, PRIMO FONTANA, 

p. C. FONTANA. 

That he again wrote to the architects on December 31st, cal ling 
their attention to the failure to provide the framework, including 
the lath to receive the decorative plaster-work. Said letter, which 
was introduced in eyidence and read to the jury, is as follows: 

1201 20th St. N. W., 
Washington, D. C., 31 st Dec., 1897. 

33 Messrs. Heins & La Farge, architects, Tempie court, 7 Beek- 

man St., New York city, N. Y. 

Gentlemen : I have to inform you that I am no w ready toput up 
in the chapel in the church of St. Matthew’s the ceiling of decoratiye 
plaster-work called for in my contract with Miss Mary Helen Car- 
roll under datę of August 19th, 1895, and I have further to inform 
you that nothing has been done towards putting in plaqe the frame¬ 
work, including the lath, to receiye said decoratiye plaster-work, 
which you on the 16th instant promised me you would have done 
right away. 
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You are hereby respectfully notified to have said framework and 
Iathing pufc in at once and thereby save the expense to Miss Carroll 
that may result from my having to wait to have said framework 
and latbing put in. 

Respectfully, PROMI FONTANA, 

p. C. FONTANA. 

That on January 19th, 1898, witness receiyed the diagram for the 
decoratiye ceiling, and was also informed by the arehitects that the 
plaintiff would have to provide the framework and laths for re- 
ceiyińg the decoratiye plaster; that, although witness did not 

34 consider that plaintiff had to provide the framework and 
laths to receiye the plaster, yet witness did purchase and have 

put up the frame for this purpose in order to prevent further delays. 
Witness further testified that he completed the work under the con- 
tract for the plaintiff on March 15, 1898, and at once notified the 
arehitects, but that he did not receiye finał payment of $18,500 
until two months later. 

Witness further testified that he brought a skilled workman witli 
Mm from Italy on June 11, 1897, to help him to set the marble; 
that his brother paid witness while he was in America the sum of 
$10 a day and $5 for his keep; that he paid C. Zambelli the sum of 
$4 per day, and that said payments were reasonable; that the items 
stated in the bill of particulars to the contract were for sums of 
money actuałły paid out by his brother, the plaintiff, to witness and 
to C. Zambelli during the time they were delayed after arriying in 
this country and before they could go on with the setting of the 
marble and for the time lost while waiting to get the drawings for 
the ceiling and also for actual moneys paid by the plaintiff for 
extra storage of marble at the customs-house, and for extra cartage 
in hauling the marble a second time and for interest for six months 
for delayed payment of $18,500; that the items stated in the bill of 
particulars are correct and represent actual moneys paid out by the 
plaintiff and the interest on the delayed payments; that the 

35 witness was delayed for 150 days after arriying in America. 

Witness further testified that about the time of the institu- 
tion of this suit he was informed by Mr. Hamilton that the defendant 
would not pay any expenses or damages which he had sustained. 
Witness further testified that the reason he came to America in June, 
1897, was because his brother was unable to go on with his work at 
home, owing to the fact that all his Capital was tied up in this job ; 
that all the eutting and preparing of the marble had long been com¬ 
pleted, and the greater part of it had been in America for about a 
year; that it was necessary for him to come over in order to urge 
the cempłetion of the walls and roof, so that the plaintiff could 
complete his work and get the use of the money which he had tied 
up in this job; that it was impossible to set the marble in the chapel 
until the walls were up and the roof on; that the drippings of mortar 
and cement from the walls and ceilings would have stained and 
probably ruined his marble-work, and that rain water on marble 
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tends to discolor it, and that it was impossible to remove the same; 
that cement and lead are used in setting marble, and these likewise 
have a tendency to discolor marble if rain water comes in contact 
with it; that when witness began the setting of the marble on Oc- 
tober 18, 1897, be found it necessary to take up and reset the pieces 
of marble he had set seyeral months preyious, owing to the 

36 fact that the rain had caused the cement used in setting the 
marble to rot. 

On cross-examination the witness testified that he knew that 
Father Lee was building the chapel and the church and got from 
Father Lee a contract for putting in two marble columns in the 
church; and further testified that he did not remember whether 
Mr. Hamilton told him before or after the institution of the suit that 
the defendant would not pay for the loss and damage which the 
plaintiff had suffered in conseąuence óf the delay; that the witness 
had never notified the defendant personally about his claim, and 
that he had never consulted the architects or the defendant in regard 
to arbitrating his claim. 

Witness further testified on cross-examination that the finał pay- 
ment was madę sixty days after the work was completed, as pro- 
vided in the contract, and that the item of interest referred to in the 
bill of particulars is computed for six months from the time he could 
have completed the marble-work had the walls been up and the 
roof on at the time he arriyed in America, in June 1897. 

That there was an inner and outside wali to said chapel, accord- 
ing to the plans; that the inner wali was to be built 32 feet high ; 
that on top of the marble columns was to be brick masonry up to the 
roof; that the marble-work had to be carried up together for the 
reason that if the columns had been set in place it would 

37 have been impossible to set the marble slabs which lined the 
wali behind the columns, owing to the columns being re- 

quired to be set very close to the walls; that he did not have room 
to work behind the columns. 

Plaintiff, further to prove the issues on his part joined, called 
James A. Clarkson and William L. Belt as witnesses, who gave 
eyidence tending to prove that the walls of the chapel were not begun 
until some time during the latter part of September, 1897, and that 
Mr. Fontana began the setting of the marble in October; that the 
roof was only partially on, and that the work of putting on the roof 
was not begun until some time about the middle of October. These 
witnesses further gave eyidence tending to prove that rain water on 
marble tends to discolor it, and the spots and stains are impossible 
to remove. 

These witnesses testified on cross-examination that they were em- 
ployed by Robert S. Clarkson, who had the contract for the brick- 
work to be done on said chapel and church with Father Lee; that 
they put up the brick walls of said chapel, and were under the 
orders and directions of Father Lee and his architects, Hines & La 
Farge, and that they were paid by Father Lee; that they did not 
3—1049a 
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know Miss Carroil in thematter of their contract, receiyed no orders 
from her, and fcbat she was a stranger to them in the matter; that 
the work upon the brick walls would not interfere with or prevent 
the marbleman from working, but that it was not practicable to put 
in the marble-work before the roof was on. 

38 It was admitted in evidence that the defendant was mar- 
ried in the spring of 1897, and that her husband was then 

and is now a resident of New York. This was the substanee of all 
the evidenee introduced. 

Thereupon the plaintiff rested. 

The defendant then moved the court to direct the jury to return 
a yerdiet in favor of the defendant on thegrounds following, to wit: 

1. That the proof submittedby the plaintiff does not make out a 
ease entitling the plaintiff to recover against the defendant; and, 

2. That the plaintiff łias failed to prove a reference to arbitration 
before bringiiig suit, which sald reference to arbitration is required 
as a condition precedent to a right of action ontlie part of the plain¬ 
tiff. 

The court granted the motion of the defendant and directed the 
jury to return a yerdiet in favor of the defendant. 

To the rulings of the court in granting the motion of the defend¬ 
ant and the direeting of the jury to return a yerdiet for the defend¬ 
ant the plaintiff, by his counsel, excepted, and said exception was 
noted upon the minutes of the court, and said counsel prayed the 
court to sign and seal this the plaintifFs bill of exceptions to said 
rulings, which is* accordingly done, nunc pro tunc, this 22d day of 
January, 1901. 

A. C. BRADLEY, Justice. [seal.] 

• i 

39 Order for Transcript of Record. 

Filed January 24, 1901. 

In the Supreme Court of the District of Columbia, the 24th Day of 

January, 1901. 

Fontana ) 

vs. V At Law. No. 42237. 

Robbins. j 

The clerk of said court will please prepare a transcript of record 
consisting of the declaration, amendment to declaration, plea, joinder 
in issue, and bill of exceptions. 

BENJAMIN S. MINOR, 

Attorney for Plaintiff. 
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40 Supreme Court of tlie District of Columbia. 


United States of America, 
District of Columbia, 



I, John P. Young, clerk of tbe supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 39, inclusiye, to be a true and correct transcript of therecord, as 
per the directions of counsel herein filed, and copy of which is madę 
parthereof,in cause No. 42237, at law, wherein Primo Fontano isplain- 
tiff and Mary Helen Car roli Pobbins is defendant, as the same re- 
mains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my na me and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 7th day of February, A. D. 1901. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of’Columbia supreme court. No. 
1049. Primo Fontano, appellant, vs. Mary Helen Carroll Pobbins. 
Court of Appeals, District of Columbia. Filed Feb. 7,1901. Robert 
Willett, clerk. 







